STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DENA WEVER,
Petitioner,
VS. Case No. 02-0234

TEL- PART, | NC.,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
WlliamR Pfeiffer, held a formal hearing in the above-styl ed
case on April 12, 2002, in St. Petersburg, Florida.

APPEARANCES

For Petitioner: Dena Wever, pro se
2913 Engl ewood Drive
Largo, Florida 34701

For Respondent: Richard L. Bradford, Esquire
Thonmpson, Sizenore, & Gonzal ez, P. A
501 East Kennedy Boul evard
Sui te 1400
Tanpa, Florida 33602

STATEMENT OF THE | SSUE

Whet her Respondent, Tel-Part, Inc., violated Chapter 70 of
the Pinellas County Ordinance, as anended, and Title | of the
Americans with Disabilities Act by denying Petitioner, Dena

Wever, a reasonabl e accommodation for her disability.



PRELI M NARY STATEMENT

On May 26, 1998, Petitioner filed a Charge of
Discrimnation with the St. Petersburg Hunman Rel ati ons Divi sion
al l egi ng that Respondent discrim nated agai nst her based on her
disability by denying her a reasonable accommobdation. A
reasonabl e cause determ nation on the disability discrimnation
claimwas entered on July 11, 2001.

The parties proceeded to a formal DOAH hearing on April 12,
2002, wherein Petitioner presented the testinony of Stephanie
Crocker, Sandra Heap, Jon Waver, and herself. Respondent
presented the testinony of Christopher Laberio and Menahem Rot h.
Petitioner's Exhibits A through Mwere adnmtted into evidence.
Respondent's Exhibit 4 was admtted i nto evi dence.

FI NDI NGS OF FACT

1. Respondent, Tel-Part, Inc. ("Tel-Part"), supplies
t el ecommuni cati on products to consuners. Menahem Roth is the
vi ce president and co-owner of Tel-Part and handl es the daily
operations. M. Roth's wife is the president of the conmpany and
also co-owner. Tel-Part is |ocated at 9190 U nerton Road, in
Largo, Florida.

2. Enployees at Tel -Part's were assigned various
responsibilities on a day-to-day basis that included the
following: Tel-Part office staff received work orders from

various custoners and processed the paper work. Thereafter,



war ehouse enpl oyees retrieved the requested item packed it in a
box, taped and wei ghed the box, marked it, and set the box on
one of two shipping lines |ocated on the floor of the warehouse.
The officer manager prepared an invoice for the outgoing
shipnments and typically, the office clerk prepared a shi pping

| abel for the outgoing shipnments and placed the | abels on the
boxes.

3. Petitioner, Dena Wever was enployed at Tel-Part as the
of fi ce manager from February 1992 until March 24, 1998. Her
duties as the office manager included invoicing, accounts
recei vabl es, accounts payabl e, personnel matters, payroll, and
mont hly sal es reports. She was al so responsible for the
adm ni stration of health insurance and retirement pay for Tel-
Part enpl oyees. During her enploynment at Tel -Part, M. Wever
was assigned an office clerk to assist her. The duties of the
of fice clerk included answering the phones, filing, and
perform ng general office duties. Again, the office clerk
usual ly placed the | abels on the boxes for outgoing shipnents.
During her tenure of enploynent between 1992 and 1998, 12
different office clerks were assigned to assist her. M. Wver
admtted that the office clerk position was rarely unfill ed.

4. On May 24, 1997, Ms. Wever was injured in an autonobile
accident unrelated to her enploynent with Tel -Part. The

acci dent caused Ms. Wever to experience pain in her neck,



shoul ders, and back. M. Wever's limtations included: the
inability to lift nmore than ten pounds; no excessive reaching;
and no repetitive bending or stooping. After her surgery in
March 1988, Ms. Wever wore a back brace to provide support.

5. Although Ms. Wever suffered from physical and nenta
heal th problens, her limtations admttedly did not affect her
ability to performadm nistrative office functions. M. Wver
i ndi cated that she could handle the responsibilities of office
manager .

6. | n Decenber 1997, Ms. Wever requested M. Roth to
provide her with a keyboard tray for her conmputer's keyboard
because the keyboard was positioned too high and was
unconfortable. M. Roth acconmodated her request and provided
t he keyboard tray.

7. On or about Decenber 22, 1997, Ms. Wever's office
clerk, Sandra Heap, resigned from Tel -Part. Consequently,

Ms. Wever took the initiative to place the |abels on the

out goi ng shi pments. On or about January 9, 1998, M. Wver
requested M. Roth to place an elevated table in the shipping
line enabling her to place | abels on the outgoing shipnents

wi t hout bending to the floor. In making this request, M. Wver
provided a note to M. Roth, which in pertinent part read:

Due to nedical reasons, | amnot able to
repetitively apply | abels to the boxes.



Coul d you possibly place a table to make
this task easier.

8. Due to the limted space and dysfunction that a | arge
table would create in the warehouse, M. Roth deni ed her request
but, instead, ordered other enployees to assune the
responsibility of placing | abels on the outgoing shipnents.
Initially, M. Roth instructed Jon Wever, Ms. Wever's husband to
pl ace the | abels on the boxes; however, on January 14, 1998,

Ms. Wever informed M. Roth that M. Wever was unable to
consistently assist. |Inmediately thereafter, M. Roth ordered
Bob Zam and Chris Laberio to assunme the task of placing |abels
on the boxes. Apparently M. Zam and M. Laberio were deficient
wi th the assignment and Ms. Wever continued to affix the |abels.

9. Wile Ms. Wever indicated that she did not receive
sufficient help fromM. Zamand M. Laberio, she admtted that
M. Roth specifically instructed them as well as others, to
handl e the responsibility of placing |abels on the outgoing
shi pments. In addition, contrary to Ms. Wever's testinony,

M . Laberio indicated that he fully assisted with the | abeling
while Ms. Wever was enpl oyed at Tel -Part and M. Wver stated
that he assisted approximately 50 percent of the tine.

10. dearly, M. Roth relieved Ms. Wever of the task of
applying the | abels, ordered alternative enployees to perform

the task, and neither disciplined, threatened discipline nor



penal i zed Ms. Wever for failing to place the |abels on the
out goi ng shi pnents.

11. On January 28, 1998, Ms. Wever requested a nedi cal
| eave of absence which was approved by M. Roth. On February 4,
1998, Ms. Wever's doctor at the Florida Spine Institute provided
Ms. Wever with a note indicating that she suffered a "total
tenporary disability” fromJanuary 22, 1998 thru February 22,
1998 and coul d not work.

12. Upon her return from nedical | eave on February 22,
1998, Ms. Wever requested to work part-tine, approxinmately four
hours a day. Al though her part-tinme restriction was not inposed
by her doctor, she believed that it was best for her to work in
a reduced capacity. M. Roth acconmobdated her request. From
the tinme of her return on February 22, 1998, until she failed to
report to work and was deenmed to have resigned on March 24,

1998, Ms. Wever did not place | abels on outgoing shipnents.

13. Follow ng her resignation, M. Wver underwent
surgery, was deened "di sabl ed" and began receiving Soci al
Security benefits.

14. In July 2001, Ms. Wever accepted enpl oynent at

Baycrest Industries.



CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. Section 120.57(1), Florida Statutes.

16. Petitioner, Dena Wever, brought this action against
Respondent, Tel-Part, Inc., pursuant to Chapter 70 of the
Pinellas County Ordinance, and Title |I of the Americans with
Disabilities Act ("ADA"). Specifically, M. Wuver clains that
Tel-Part failed to provide her with a reasonabl e accommodati on
for her disability, i.e., her back inpairnment.

17. The parties have stipulated that Ms. Wever's
di sability clai mshould be analyzed in accordance with the
provi sions of the ADA and case |law, interpreting the sane.

18. To satisfy her claim M. Wver has the burden of

establ i shing by preponderant evidence a prinma facie case of

unl awful discrimnation. MDonnell Dougl ass Corporation v.

Green, 411 U.S. 792 (1973). |If the prinma facie case is

denonstrated, a presunption of discrimnation arises and the
burden shifts to the enployer to articulate a legitimate, non-
discrimnatory reason for its action. The burden of producing
evidence is next placed on the petitioner to denonstrate that
the proffered reason was pretextual. However, the ultinmate
burden of persuasion renains with the plaintiff or petitioner.

St. Mary's Honor Center v. Hicks, 509 U S 502, (1993).




Di sability under ADA

19. In order for Petitioner to denonstrate a prinma facie

case under the proof standard set forth above, Petitioner nust
denonstr at e:

(1) She is handicapped within the neani ng of the ADA;

(2) She is otherwi se qualified for the position from which
she was term nated; and

(3) She suffered an adverse enpl oynent action under
circunstances which give rise to an inference that the

enpl oynment action was based sol ely upon her handi cap.

20. Pursuant to 42 U . S.C. Section 12101 and the ADA, the
term"disability" is defined as:

(A) a physical or nmental inpairment that
substantially limts one or nore of the
major life activities of such individual;
(B) a record of such an inpairnment; or
(© being regarded as having such an

i mpai rment . "

21. The regulations interpreting the ADA define
"substantially limts" as foll ows:

The term substantially limts neans [u] nable
to performa major life activity that the
average person in the general population can
perform or [s]ignificantly restricted as to
t he condition, manner or duration under

whi ch an individual can performa particul ar
major life activity as conpared to the
average person in the general popul ation can
performthat sanme major life activity . :
The follow ng factors should be consi dered
in determ ning whether an individual is
substantially limted in a major life
activity; (i) the nature and severity of the
inmpairment; (ii) the duration or expected
duration of the inpairnment; and (iii) the
permanent or long terminpact, or the



expected pernmanent or long terminpact of or
resulting fromthe inpairnent.

Maynard v. Pneunatic Products Corp., 233 F.3d 1344, 1347 (11th

Cir. 2000) (quoting 29 C.F.R Subsection 1630.2(j)(1), (2)).

22. "Substantially" in the phrase "substantially limts"
suggests "considerable" or "to a |l arge degree,"” and thus clearly
precludes inpairnents that interfere in only a mnor way with

perform ng manual tasks. Toyota Mdtor Manufacturing, Kentucky

v. Wllians, 122 S. C 681 (2002). Moreover, because "nmjor"

means i nportant, "major life activities" refers to those
activities that are of central inportance to daily life. Id.
To be substantially limted in the specific major life activity
of perform ng manual tasks, an individual nust have an
i mpai rment that prevents or severely restricts the individua
fromdoing activities that are of central inportance to nost
people's daily Ilives.

23. In addition, the inpairnment's inpact nust be pernmanent

or long-term See 29 C.F.R Section 1630.2(j)(2)(ii-iii).

Merely proving the exi stence of a physical inpairnment, wthout
addressing any limtation on major life activities, is not

sufficient to prove disability under the Act. Rather, the ADA
plaintiff rmust show that the inpairnment substantially limts a

major life activity.



24. In the case at hand, Petitioner has not denonstrated
that she is disabled as defined by the ADA. She has not shown
that she is substantially limted in any nmajor life activity.
VWhile Ms. Wever indicated that she has experienced pain in her
neck, shoulders, and back, caused by an autonobile accident and
noted that she cannot |ift nore than ten pounds, engage in
excessi ve reaching, or repetitive bending, she did not present
any evidence showi ng that she is substantially limted in any
major life activity.

25. In addition, Ms. Wever's note from her physician dated
February 4, 1998, does not support her claimthat she was
permanently or |ong-termdisabled. The note nerely indicates
that Ms. Wever had a "total tenporary disability" from
January 22, 1998 through February 22, 1998. Moreover, M. Wver
i ndi cated that her physician did not change her status during
the tinme that she remai ned enpl oyed at Tel -Part. The tenpora
restrictions set forth in the doctor's note suggest that
Ms. Wever's alleged disability was tenporary. The ADA protects
enpl oyees with permanent or long termdisabilities, not
tenporary disabilities. See 29 CF.R Section 1630.2(j).

26. To the extent that Ms. Wever contends that she is
substantially limted in the major life activity of working, she

must show that she is significantly restricted from perform ng

10



in a class of jobs or broad range of jobs. The ADA regul ations

provide that "substantially |imts" nmeans:
[S]ignificantly restricted from performng
in a class of jobs or broad range of jobs in
various classes as conpared to the average
person having conparable training, skills,
and abilities. The inability to performa
single particular job does not constitute a
substantial limtation in the magor life
activity of working.

20 CF.R Section 1630.2(j)(3)(i).

27. Ms. Wever provided no evidence that she was
substantially limted in the mgjor life activity of working,
admtted that she can still performthe tasks of an office
manager, and is currently working full-time in an office
setting. Wiile she was |imted fromlifting and bendi ng, and
may currently have the sane restrictions, she has not shown that

her limtations significantly restrict her fromperfornmng in a

cl ass of jobs or broad range of jobs. See Stein v. Ashcroft,

284 F.3d 721 (9th Gr. 2002) (finding that inability to lift
heavy boxes related to plaintiff's outreach work does not rise
to the I evel of a substantial inpairnment with respect to the

major life activity of working); see also Bolton v. Scrivner,

Inc., 36 F.3d 939, 944 (10th Cr. 1994) (inability to stand on
concrete floor all day because of permanent partial disability
to feet insufficient alone to show disability under ADA); MKay

v. Toyota Motor Mnufacturing USA, 110 F.3d 369, 373 (6th Gr

11



1997) (denied disability status to plaintiff who could not [ift
nore than 20 pounds, use vibrating equi pnent, or nmake repetitive

use of his right hand); Woten v. Farnl and Foods, 58 F.3d 382,

386 (8th Cir. 1995) (denied disability status to a plaintiff who
could not lift nore than 20 pounds or work in cold environnent,

or work with nmeat products); and Ray v. didden Conpany, 85 F.3d

227 (5th Gr. 1996) (holding that an enpl oyee who was unable to
l[ift 44-56 pounds continuously throughout the day but able to
do so for one to three and a half hours in one day was not

di sabl ed) .

Essential Functions of Ofice Manager Position

28. Ms. Wever alleges that she was deni ed an acconmpdati on
because Tel-Part did not provide her with a table to assist her
in the job of placing | abels on boxes or outgoing shipnments.

29. The term "essential functions"” is defined by the EECC
regul ations as "the fundanental job duties of the enpl oynment
position the individual with the disability holds" and "does not
i ncl ude the margi nal functions of the position.™ 29 C F. R

Section 1630.2(n)(1); LaChance v. Duffy's Draft House, Inc., 146

F.3d 832, 835 (11th G r. 1998). The enployee nust actually
performthe function the enployer asserts is essential.
LaChance, 146 F.3d at 835.

30. The ADA provides that in determ ning what functions of

a given job are deened essential, "consideration should be given

12



to the enployer's judgnment . . . and if an enpl oyer has prepared
a witten job description before advertising or interview ng
applicants for the job, this description shall be considered

evi dence of the essential job functions of the job." 42 U S.C

Section 12111(8); Holbrook Cty of Al pharetta, Ga., 112 F. 3d

1522, 1526 (11th Gir. 1997).

31. Regul ations promul gated under the ADA further identify
three factors that can be considered to determ ne whether a
particular task is an essential part of a job. They include:

(1) the reason the position exist is to
performthe function;

(2) there are a limted nunber of enpl oyees
avai | abl e anong whom t he perfornmance of the
job function can be distributed; and

(3) the function is so highly specialized
that the incunbent in the position was hired
for his or her expertise or ability to
performthe particular function.

See Hol brook, 112 F. 3d at 1526.

32. In the case at hand, placing |abels on boxes in the
war ehouse was not an essential function of Ms. Wever's position
as office nanager. She was responsible for handling insurance,

retirenment plans, accounts receivabl es, accounts payabl e,

personnel matters, payroll, accounting, and nonthly sal es
reports. I n addition, throughout her enploynent at Tel-Part,
she usually had an office clerk. In fact, Ms. Wever testified

that the position of office clerk was rarely unfilled and that

13



it was the office clerk, not the office manager who handl ed the
task of placing | abels on outgoing shipnents.

33. Ms. Wever also presented the testinony of Stephanie
Crocker and Sandra Heap, fornmer office clerks, who admtted that
pl aci ng | abel s on boxes was primarily handl ed by the office
clerk. And although, Tel-Part does not have witten job
descriptions for the office manager position, consideration is
given to the enployer's determ nation of the essential functions
of the office nmanager position. There is no indication that the
of fice manager's position exists to performthe function of
pl aci ng | abel s on boxes or outgoing shipnents. |In fact, there
were a nunber of |ower |evel enployees avail able for that
function. Moreover, the task did not require any highly
specialized skill. As Ms. Heap noted, the task sinply required
the ability to peel a sticker and be able to lift the box and
nove it.

34. Ms. Wever failed to satisfy her burden of show ng that
pl aci ng | abel s on out goi ng shipnents was an essential function
of her position as officer manager.

Reasonabl e Accommpdati on

35. Ms. Wever alleges that Tel-Part denied her a
reasonabl e accommobdation by failing to provide her with a table
to help her place | abels on outgoing shipnents. Tel-Part,

however, alleges that they provided Ms. Wever with a reasonabl e

14



accommodation for her alleged inpairnent by renoving
responsibility for applying |abels from M. Wver and assigning
the task to other enployees, i.e., Jon Wever, Bob Zam
Chri st opher Laberi o.

36. Pursuant to 42 U S. C. Section 12111 (9), and the ADA,

a "reasonabl e accommodati on” may i ncl ude:
(A) Mking existing facilities used by
enpl oyees readily accessible to and usabl e
by individuals with disabilities; and
(B) Job restructuring, part-tinme or
nodi fi ed work schedul es, reassignnent to a
vacant position, acquisition or nodification
of equi pnment or devices, appropriate
adj ustment or nodifications of exam nations,
training materials or policies, the
provi sion of qualified readers or
interpreters, and other simlar
accommodati ons for individuals with
disabilities.

37. Tel-Part assigned the task of placing | abels on boxes
to M. Laberio, M. Zam and M. Wever, M. Wever's husband.
Notwi t hstanding their ineffectiveness at the task, M Waver,
against M. Roth's direction, continued to affix the |abels and
failed to reasonably advise M. Roth of her activity.

38. By shifting Ms. Wever's tenporary, and self-assigned
task of placing | abels on outgoing shipnents to other enployees,
Tel-Part conplied with the requirenents of the ADA. Tel-Part

restructured the organi zational responsibilities which is

clearly permtted under 42 U . S.C. Section 12111(9).

15



39. Petitioner failed to denonstrate that Respondent did
not accommodate for her alleged disability. Furthernore,
Petitioner failed to show that Tel-Part discrimnated agai nst
her for any reason including her alleged disability.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED that the City of St. Petersburg Community
Affairs Departnment enter a final order dismssing the
Petitioner's Conplaint.

DONE AND ENTERED this 25th day of July, 2002, in

Tal | ahassee, Leon County, Flori da.

W LLI AM R. PFEI FFER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Division of Adm nistrative Hearings
this 25th day of July, 2002.

COPI ES FURNI SHED.

Ri chard L. Bradford, Esquire
Thonmpson, Sizenore & Gonzal ez, P. A
Post O fice Box 639

Tanpa, Florida 33601
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St ephani e N. Rugg

Cty of St. Petersburg

175 5th Street, North

St. Petersburg, Florida 33701

Dena Wever

2913 Engl ewood Drive
Largo, Florida 33771

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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